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Insurance strategies for mediation and seitlement
A look at the fundamental insurance issues that arise at mediation

Insurance is the engine that drives
the scttlement. In 93 percent of the
mediations 1 have participated in over
the years, insurance coverage, bad faith,
duty to delend and insurance-defense
issucs arc [requently the catalysts [or sct-
tlement. The bottom line is that insur-
ance controls the settlement dynamic,
andl the ultimate decisions regarding the
timing and amount of scttlements are
almost always mace by insurance compa-
nies.

In light of these undisputed facts,
one would imagine that all plaintifly’
attorneys would be experts on insurance
coverage principles. After all, if insur-
ance companices are ultimately paying
your mortgagc or childrens’ college fund,
one should understand how insurance
works. However, in my experience, most
plaintiffs’ lawyers do not have anywhere
near the level of expertise they should
have in order to meaningfully negotiate
with insurance companics at mediation.

Ultimately, a plaintiffs’ lawyer with
an extensive understanding ol insurance
law and insurance principles is an
extremely powerlul negotiator. A signili-
cant factor in scttlement at mediation is
unclerstanding the psychology of insur-
ance carriers. Further, in many circum-
stances, insurance coverage issues will
make or break a settlement. Being able
to specifically address insurance coverage
issues — perhaps even by way of a sepa-
rate mecliation brief on insurance issucs
— can be dispositive to scttlement.

This article will survey and summa-
rize some of the fundamental insurance
issucs that arisc at mediation and impact
on settlement of personal-injury cases.
Further, this article will provide specific
advice and strategies for dealing with
common insurance issucs. It is my hope
that the article will provide a roadmap
lor plaintills’ lawyers to scttle more cases
ar mediation,

Timing of mediation

The first 1ssue 1s when 1s the best
time to conduct mediation and try to
settle cases imvolving insurance compa-
nics. Every plaintiff’s attorney dreams of
the “early mediation,” that scttles a case
with minimal clfort. But it is extremcly
rarc for an insurance company to cver
pay top money for settlement without
going through the litigation process. In
light ol this rcality, in order to have a
meaningful mediation yiclding maxi-
mum value, the mediation should, in vir-
tually every case, be held at the later
stages ol litigation.

Insurance adjusters deal with facts,
not potentalities. Most carriers will not
provide a true bottom line untl they
have completed all discovery and have
conducted an analysis of the experts on
the other side. If your case does have
experts, the most meaningful mediations
are those where the actual expert’s
reports are prepared and attached to the
mediation brief. Even if those experts
have not yet been deposed, if their opin-
ions are set in stone and are communi-
cated to the other side, the carrier will
know what that expert witness will say at
trial and can adjust its analysis of the
casc accordingly.

Conversely, if a mediation is held
too carly, the mediation briel will merely
consist of arguments and contentions and
will not be able to incorporate factual
cvidence and documents. That will not
be persuasive to the line adjuster or even
supcervisor, who must ahways justily the
payment of money with detailed analysis,
frequently with reports [rom delense
counsel and defense experts. The
adjuster must “paper the file” or their

judgment in paying a settlement will be

later questioned.
In addition, the carrier and delense
counsel must put the plaintiff”'s lawyer

and plaintill “through the paces.” There
is no free lunch for plaintiffs. Morcover,
many plaintilfs and their counsel get
mmpatient or even give up during the
lengthy litigation process. Insurance
companies understand this psychology,
ancl scek to exploit it

Ultimatcly, however, it is [undamen-
tal that “trial dates scttle cases.” Savvy
trial judges know this, and will frequently
manilest it in denying motions to contin-
uc trial. This principle is borne out by
the many settlements that are literally
achieved on the “courthouse steps,” or
on the eve of trial. A pending date with
12 jurors puts enormous pressure on
both partics. Plamtlls suddenly get very
realistic in their expectations. Insurance
carriers revert to the true, inner self —
being risk averse and conservative,

A corollary to this fundamental rule
is that the most effective way to achieve
settlement is 1f plaintifi”’s counscl has
extensive trial experience. One of the key
questions that an insurance company will
ask is whether the plamtifl's lawyer or law
firm has a track record of conducting
actual trials in front of a jury. If the plain-
tiff’s Tawyer or firm lacks a track record of

Jjury trials, the defense insurer will feel no

fear or pressure of an adverse trial out-
come, and the case may not settle.

Scttlement is a powerful weapon in
the arsenal of the trial lawyer. It is one of
the true ironics of litigation that the best
scttlements come from the lawyer who is
an expert at trials and has prepared his
case for trial. The trial lawyer who pre-
pares his case for trial is the lawyer who
gets the best settlements.

Choosing the right mediator

Once the decision is made to go to
mecliation, it is critical to choose the
right mediator. There are many excellent
mediators in California. There are very
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few mecliators, however, who have signifi-
cant insurance expertise.

In my experience, it is highly prefer-
able to select a mediator with extensive
insurance experience and understanding,
as well as expertise in the particular area
of law at issue in the mediation. There
are many reasons [or this. However, one
need go no further than a reading of this
article. Given the prevalence ol insurance
issues that permeate mediation and the
settlement process, it would be truly iron-
ic if the one person who is to effectuate
and lacilitate such scttlement was a
novice in insurance issues. Such a neu-
tral will be unpersuasive when dealing
with the insurance company because he
or she is unable to communicate effec-
tively with the carrier or its counsel.
Accordingly, a plaintiff’s lawyer should
conduct signilicant duc diligence and
make sure that the mediator being
selected has extensive insurance back-
grounds and experience.

The mediation brief

Many lawyers [undamentally misun-
derstand and fail to appreciate the critical
power of the mediation brief to the set-
tlement process. Specifically, the media-
tion bricl'is the one chance that plaimtifl
counsel has of communicating directly
with the decision makers at the insurance
company prior to trial. Such communica-
tion is unfiltered by anything that the
defense lawyer can do.

Success in mediation is based on
leverage. Leverage is acquired through
information that is conveyed to the
other side. The most powerflul and cflee-
tive way to convey that information is
through a detailed, thorough and persua-
sive mediation brief. Without a powerful
and persuasive mediation brief, you will
never be able to maximize your settle-
ment results.

A successful mediation briel has
numerous procedural and substantive
requirements.

* Procedural considerations

With respect to procedure, there are
a number of critical procedural Factors.

First, it is critically important to
serve the mediation brief on the mnsur-
ance company and the defense well

hefore the mediation. One week before
the mediation is the absolute minimum.
Tive weeks or more is the optimal rime.
The reason is simple. 1f you want your
bric[ to be persuasive and to be consid-
crec by the decision-makers for the
opposing party, you must give them sulli-
cient time to read, analyze, critique and
digest your briell

Further, the more signilicant your
case, the busier are the individuals on
the other side who will be considering
your arguments. Therefore, you must

consider the [requently busy schecules ol

the decision-makers on the other side.
There is no worse mistake than walking
in on the day of mediation and handing
a briel to the mediator and the other
side. Your brief will fall on deal cars.

Second, your mediation brief must
have a highly professional appearance. It
sendls a strong message to the other side
about your level ol competence and
attention to detail. You are trying to
impress upon the other side that you will
be a powerful force and opponent at
trial. A briel tull of misspellings, unper-
suasive arguments or incomplete
thoughts sends exactly the wrong mes-
sage. Converscly, a persuasive, well-cdit-
ed and highly polished mediation brief
sends a message Lo the other side that
your approach at trial will be equally
powcertul.

Even matters such as formatting and
copying arc important in communicating
your message of strength. Rather than
using staples or [asteners, I will [requent-
ly use spiral binding or other sophisticat-
ed printing techniques to bind the briel
in order to give the document the most
prolessional look possible.

When serving the briel on the other
side, you should make multiple copies for
the service. If you go through the
expense of putting together a highly pol-
ished mediation brief and merely allow
the ather side to make their own photo-
copies, you'll be eliminating much ol the
“shock and awe” efTect of receiving an
expensively bound briel

Estimate the number of parties,
counsel and insurance carriers on the
other side; make multiple copies, and
have them delivered by hand to counsel.
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For example, a simple rule 1s to make ten
copics ol the mediation brief for oppos-
ing counsel so they can in turn be deliv-
cred to the relevant decision-makers.
Remember, this is your opportunity to
have an “ex parte” communication with
the insurance adjuster on the other side.
Given that they will be personally review-
ing your work, it pays to put your best
foot forward by preparing a professional
copy ol the mediation briel, as opposed
to having defense counsel’s photocopy
department make rough copies.

* Substantive considerations

The extensive amount of time you
spend preparing such a briel will pay div-
idends many times over if the brief is
successful in persuading the other side to
acljust their scttlement position in a
meaningful manner. By way of example,
in a rccent case, our office spent over six
weeks writing a brief in a personal injury
casc. That bricl ended up containing 82
pages of text, plus 300 pages of exhibits.
The case ultimately settled in seven fig-
ures. I am absolutely certain that our
82-page mediation briel, when compared
to the 11-page briel prepared by the
defense, made a huge impression on the
msurance companics on the other side
and motivated their decision to settle the
casc at top valuc.

Equally important, substantively, arc
the facts and information one shares with
the opposing party. First and loremost,
the concept ol a “confidential” mediation
bricl is completely contrary to meaning-
ful mediation. Defendants are especially
[ond of submitting conlidential media-
tion bricls. In my opinion, that is a fun-
damental mistake. It is obviously impossi-
ble to motivate a plaintiff to lower its
demands based on weakness and short-
comings in its case 1f the defense does
not share such an analysis with plainalT.
It 15 almost as if those delendants have
no desire to settle.

From my perspective, the most [ruit-
[ul way to a successful mediation result is
to share your best and most persuasive
arguments with the other side. The only
exception is if you truly have some strong
and powerful facts or arguments (such as
a damaging sub rosa tape) that the other
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sicle is not yet aware of. In that case, 1
would encourage a separate, conlidential
mediation bricl discussing such issues.
For example, in a recent multi-million
dollar insurance bad-laith casc, we
obtained information through private
investigation that the claim adjuster who
had committed the bad faith in question
was [ormerly an attorney who had been
clisharred for [rand and perjury.

Along similar lines, too many media-
tion briefs are long on argument, con-
tention and hyperbole, but short on actu-
al lacts. Insurance adjusters have a built-
in BS detector built up over years and
decades of handling claims. You must
overcome that inherent skepticism. A
powerful mediation brief should also sys-
tematically set forth all evidence and doc-
uments in the case. Furthermore, lactual
asscrtions and legal arguments in the
brief should be supported by specific rel-
erence to an appendix of exhibits. IF
there are cvidentiary issues relating to
such evidence, these issues should be
addressed in the brief in order to per-
suade the other side that the evidence
will indeed be presented to the jury.

One of the most difficult aspects of
any mediation is proper cvaluation ol the
scttlement value of a case. Perhaps the
most powerflul tools for determining set-
tlement value are verdicts and settle-
ments [rom similar cases. A good media-
tion brief will include a detailed analysis
of related verdicts and settlements from
other similar cascs, together with copics
of the actual verclict and settlement
lorms. Those related verdicts and scttle-
ments will remove some of the guesswork
from estimating the settlement value of a
case. More importantly, it will emphasize
to the risk-averse insurance company
some ol the worst downsides of not set-
tling the case and going to trial.

Fundamental insurance issues

There are many critical insurance
issucs that may face a plaintift’s attorney
at a mediation, especially im high-value
cases where there are multiple defen-
dants and multiple policies. While it is
difficult to address all such possibilitics,
here are some of the key issues for plain-
tift*s lawyers.

In cases involving a continuous loss
that has occurred over a number of years,
it 1s 1Important to make surce that all
insurers that insured the defendant [rom
the time the loss began have been given
notice ol the claim, because Calilornia
applies the “continuous injury” trigger of
coverage, in the context ol a third-party
liability policy, “bodily injury™ or “prop-
erty damage” that is continuous or pro-
gressively deteriorating so that such
“boclily injury” or “property damage” is
potentially covered by all policies in
cllect during the period when the mjury
or damage occurred. (Montrose Chemical
Corp. v Adwiral Tns. Co. (1995) 10 Cal.4th
645, 685-689.) Under the “all sums’ rule
adopted in Aervjel-General Corp. v
Transport Indemmity Co. (1997) 17 Gal.4th
38, 55-57, an insurer on the risk when
continuous or progressively deteriorating
property damage or bodily injury first
manifests itself 1s required to indemnify
the insured for the whole of the ensuing
damage or injury. Recently, in Sfale of
California v. Continental Ins. Co. (2012) 55
Cal.4th 186, 202, the Supreme Court
held that absent an antistacking provi-
sion in the policy or a statute that forbids
stacking, policy limits can be stacked.

It is important to get copies of all of
the defendant’s potentially applicable
policies for all potentially applicable
policy years, and not just the most recent
policy, because there may have heen sig-
nilicant changes that have been made in
coverage, even if the policies have been
issued by the same insurer. For instance,
many imsurcrs have recently climinated
coverage for attorney’s fees awarded
against the insured by excluding attor-
ney's fees From the definition of “costs”
under the supplementary payments pro-
vision of their general hability policies,
but earlier applicable policies may still
cover such [ees.

In cases involving intentional acts by
an msurcc which would not be covered
because of an intentional acts exclusion
or Insurance Code section 533, it is
important to emphasize the separate lia-
bility of innocent co-insureds in light of
the holding in Minkler v. Safeco Ins. Co. of
America (2010) 49 Cal.4th 315, 319, that
under a policy containing a “scparate

ABVOCATE —

June 2013 Issue

insurance” clause, each insured’s cover-
age should be analyzed separately.

IF there are excess/umbrella policies
involved, it is important to determine
what underlying policies need to be
exhausted in order for each excess/
umbrella policy to come into play. The
“horizontal exhaustion” rule requires all
primary insurance to be exhausted belore
an excess insurer must drop down to
defend an insured, including in cases ol
contimung loss. The “vertical exhaustion”
rule allows an insured to seck coverage
from an cxcess insurer as long as the spe-
cific underlying insurance policy or poli-
cies identified in the excess have been
exhausted. Under California law, unless
the excess insurance describes the under-
lying insurance policy and only agrecs to
cover a claim when that specific underly-
ing insurance policy is exhausted, the
horizontal exhaustion rule applies and all
primary insurance must be exhausted
before an excess insurer must drop down
to defend an insured, especially in cases
of continuing loss. (Padilla Construction
Co., Inc. v. Transportation Ins. Co. (2007)
150 Cal App.4th 984, 986-987.)

If one or more of the defendants is
an additional insurcd on another delen-
dant’s policy, there may be issues arising
out of trying o settle out only the named
insured or only the additional insured.
The insurance company cannot settle out
one insured without obtaining a release
of the other insured, without the other
insurcd’s consent. (See, American Medical
International, Inc. v. National Union Fire
Ins. Co. of Pittsbusgh (9th Cir. 2001) 244
E3d 715, 720-721.) One way to settle out
only the named insured or only the addi-
tional insured is to try to get the insur-
ance company, with the consent of both
the named insured and the additional
insured, to offer a portion of the policy
limits to settle out the named insured or
additional insured.

Most professional liability policies
have “burning limits,” i.e., limits that are
eroded by defense fees and costs. This
means that by the time the parties are at
mediation, the remaining limits of the
defendant’s “burning limits” policy will
be less than stated policy limits, and a
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policy limits demand would have to be less
than the stated policy limits, One way to
make a policy limits demand on a “burning
limits” policy is to demand the remaining
limits of the policy, as long as the amount
of the remaining limits is over a specified
amount, Some “burning limits™ policies
also provide additional excess “burning
limits” coverage for defense fees and costs
incurred by the insured. Depending on the
exact terms ol the policy, it could be argued
thar as long as defense fees and costs are
less than the excess “burning limits” cover-
age [or delense [ees and costs, the [ll
amount of the primary limits is available.
Some “burning limits™ policies also provide
additional coverage lor attorney's lees and
costs awarded against the msured. I plain-
tilf s entitled to attorney’s fees and costs,
plaintifl’ should consider making a demand
for the primary limits plus an additional
amount based on the fees and costs that
plaintill could recover,

Using insurance bad-faith principles

The “golden ticket” for settlement of
cases which involve an insurance company
is the threat of extra-contractual liability,
or bad faith. Being able to “pop the top
off the policy” 1s every plaintiff lawyer’s
drcam, and every insurance company’s
nightmare. The following are some of the
critical principles that govern bad faith in
the context of scttlement discussions.

California insurance law requires an
insurer owes a good-faith duty to mitiate
settlement discussions. (Sce, Garner .
American Mut. Liah. Ins. Co. (1973) 31
Cal. App.3d 848; Brown v. Guaraniee Ins.
Co. (1957) 155 Cal App.2d 679, 689; and
Shade Foods, Inc. v Innovative Prodicts
Sales & Marketing, Inc. (2000) 78
Cal.App.4th 847, 906.) In [act, Calilornia
Insurance Code section 790(h)(5)
requires insurers to attempt “in good
faith to effectuate . . . settlements of
claims in which hability has become rea-
sonably clear.” Section 790(h)(5) imposes
a duty on the msurer to actively attempt
to settle a claim by making, and by
accepting, reasonable scttlement offers
once liability has become reasonably
clear. (Pray By & Through Pray v. Foremost
Ins. Co. (Yth Cir. 1985) 767 E2d 1329,
1530.)
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An insurer has an implied duty to
accept reasonable settlement demands on
covered clanms within the policy limits.
(Kransco v, American Empive Swrplus Lines
Ins. Co. (2000) 23 Cal.4th 390, 40.) In
deciding whether or not to settle a claim,
the insurer must take into account the
interests of the insured. (Comunale v.
Traders & General Ins. Co. (1958) 50 Cal.2d
654, 658-661.) In other words, an insurer
that breaches its duty of reasonable settle-
ment is liable for all of the msured’s dam-
ages proximately caused by the breach,
regardless ol policy hmits, (Flamillion .
Maryland Cas. Co. (2002) 27 Cal.4th 718,
725 (citing PPG Industries, Inc. v
Transamerica Ins, Co. (1999) 20 Cal.4th 310,
315 and Comunale v. Traders & General Ins.
Co., supra, 50 Cal.2d at p. 661.)

The only thing an insurer can con-
sider in determining the reasonableness
of a settlement demand is “whether, in
light of the victim's injurics and the
probable liability of the insured, the ulti-
mate judgment is likely to exceed the set-
tlement offer.” (Johansen v California State
Auwto. Assn. Inter-Ins. Bureau (1975) 15
Cal.3d 9, 16.) An insurer’s good faith but
incorrect belief there is no coverage is
not a delense to liability for its relusal to
accept a reasonable settlement deman.
(Id., at 15-16.)

Even though the case law talks of an
insurer’s lability breach of the duty of
reasonable settlement, which would imply
that the insurer has to have acted in
breach of the implied covenant of good
faith and fair dealing, an insurer may be
liable for the [ull amount of the judg-
ment based on breach of contract. (See
Archdale v, American Internat. Specialty
Lines Ins. Co. (2007) 154 Cal.App.4th
449, 468.)

Thus, in light of these black-letter
principles, the most powerful strategy
that a plaintill can follow at mediation is
to make a policy-limits settlement
demand. A plaintill must make surc that
the carrier has all the facts and informa-
tion to rcasonably consider such a policy-
limits demand, and the demand must be
kept open a reasonable time, but if the
carrier fails to reasonably settle a case
within policy limits, it may be exposed to

bad-laith liability.
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The process of obtaining an assign-
ment of bad-faith rights is outside the
scope of this article; the reader should
consult a learned treatise, such as the
Rutter Guide on Insurance Litigation for
the practice ancl procedure of effectuat-
ing such an assignment.

One linal important point to
remember is that the mediation privilege
is very broadl. Thus, in order to guaran-
tee that policy-limits scttlement demands
are admissible in a later bad-laith trial,
make sure that such settlement communi-
cations ave formally made (in writing)
outside of the mediation context as
well.

Intra-insurance bad faith

In cases involving multiple insurers
ancl multiple layers ol coverage, there may
be an obstinate insurer that refuses Lo
offer its policy limits, even though insurers
higher up on the coverage ladder may
want to offer their imits. In such a case, it
often helps to point out to the recalcitrant
insurer the potential consequences of
refusing to offer its policy limits. For
cxample, a primary insurer [aces the
prospect of being liable for the full
amount of any judgment. A primary
insurer has a good-faith duty to take into
account the interests of the excess insurer
equally with its own and must conduct the
defense of an action, including settlement
negotiations, so as not to expose the
excess insurer to unwarranted lability.
(Diamond Heights Homeouners Assn v.
National American Ins. Co. (1991) 227
Cal App.3d 563, 579.) Upon paying an
excess juclgment, the excess insurer is
equitably subrogated to the insured’s
rights and remedics against the primary
insurer. (Fireman’s Fund Ins. Co. v. Maryland
Cas. Co. (1994) 21 Cal. App.4th 1586,
1601; sce also Continental Cas. Co. v.

Royal Ins. Co. (1990) 219 Cal App.3d 111,
117.)

If the primary msurer unrcasonably
refused to settle within its policy limits,
the excess insurer may recover from the
primary insurer the full amount of any

Judgment against the insured that the

excess insurer is compelled to pay,
regardless of the primary msurer's policy
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limits. (Northwestern Mut. Ins. Co. .
Farmers Ins. Group (1978) 76 Cal. App.3d
1081, 1050; sce also Highlands Ins. Co. .
Continental Cas. Co. (9th Cir. 1995) 64
Fid h14, 518.) Since an ¢xcess insurer
that refuses to offer its policy limits may
be liable for any judgment in excess of its
limits, that excess insurer should be liable
to the higher layer excess insurers. (Sce,
Kelley v, British Commercial Tns. Co. (1963)
221 Cal.App.2d 554, 563).

Dealing with denial of coverage

T will frequently mediate cases with
insurance companies after they have
denied coverage for a claim, and I have
taken aggressive steps in obtaining a
delault judgment or assicnment ol bad-
faith rights. In those circumstances, |
have maximum leverage against the car-
rier in mediation, assuming the underly-
ing Pl case is signilicant and the cover-
agc issucs are strong. The following are
some of the principles involved when the
carricr denics coverage.

If the defendant’s insurer has denied
coverage, it may be worthwhile to either
settle with the defendant by agreeing to a
stipulated judgment, with a covenant not
to execute and an assignment of the
insured’s claims against the insurer, or
obtain a default judgment against the
defendant and then try to get an assign-
ment. Alter obtaining the stipulated judg-
ment or delault judgment and assuming

the policy im question is one that is subject
to the judgment creditor statute, which all
policies covering bodily injury and prop-
erty damage are, the plaintiff could bring
an action against the insurer as a judg-
ment crecitor under Insurance Code sec-
tion 11580(b)(2) and as an assignee of any
claims assigned by the insured.

An advantage ol obtaining a stipu-
lated judgment, with a covenant not to
execute andl an assignment ol the
insured’s claims against the insurer, as
opposed to obtaining a default judg-
ment, is that the plaintill can negotiate
the assignment from the insured as part
of the settlement. An advantage of
obtaining a default judgment, with a
covenant not to execute is that if plain-
tiff can get an assignment [rom the
insured, the plaintiff could rely on Amato
o Mercury Casually Co. (1997) 55

sal. App.4th 825, 833, to argue that the
insurer is liable for the full amount of
the default judgment as damages caused
by the insurer’s had laith denial of cov-
crage, regardless of whether there 1s
coverage lor the judgment under the
policy.

In obtaining an assignment of rights
[rom the insured, the plamtill should
consider the [act that the right to attor-
ney’s fees and costs incurred i obtaining
coverage is assignable, but claims for
punitive damages and emotional distress
damages are not. A partial assignment of
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the insured’s assignable rights would
allow the insured to keep the claims for
punitive damages and emotional distress
damages. Plaintiff's counsel could then
scek a conllict waiver and represent both
the insured and the plaintiff in one suit
against the insured. A possible complica-
tion that could arise in the case of a
delault judgment is that the insurer
could seck to set aside the default and
default judgment and move to intervene.

Conclusion

As explaincd above, virtually every
settlemnent of litigation involves insurance
and msurance issues. A plaintiff’s lawyer
with an extensive understanding of insur-
ance law and insurance principles is an
extremely powerlul negotiator. T hope
that this article was able to provide some
msight and advice on some of the funda-
mental insurance issues that arise at
mediation and impact on settlement of
personal injury cases.
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